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France
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TYPES OF SHAREHOLDERS’ CLAIMS

Main claims

1 | Identify the main claims shareholders in your jurisdiction
may assert against corporations, officers and directors in
connection with M&A transactions.

M&A litigation initiated by shareholders is not as developed in France
as it is in other jurisdictions such as, for instance, the United States.
However, shareholders who are suffering a loss in connection with an
M&A transaction can assert various claims under French law.

Regarding mergers or split-ups, before completion of an operation,
shareholders can initiate summary proceedings to postpone the date
of the board meeting during which the draft terms of the merger or
split-up should be adopted, or of the general shareholders’ meeting at
which the contemplated operation should be approved. They may also
reqguest the court to appoint an independent expert whose mission,
determined by the court, is often to review the criteria directors use to
set the exchange parity in cases of mergers or split-ups.

After completion of @ merger or split-up, shareholders can launch
judicial proceedings to get the operation annulled, damages to compen-
sate their loss, or both. Most of the time, this action will be launched by
minority shareholders arguing that majority shareholders abused their
position, and it is rarely successful in practice. Annulment may also be
sought on other grounds such as fraud or failure to comply with the
strict rules governing the organisation of general meetings.

More generally, in any M&A transaction, shareholders can bring
claims for damages against officers and directors who concluded the
transaction. This claim can be brought either in their own name or on
behalf of a corporation.

Requirements for successful claims

2 | For each of the most common claims, what must
shareholders in your jurisdiction show to bring a successful
suit?

Claims launched in summary proceedings by shareholders in relation to
mergers or split-ups are usually motivated by a lack of information on
the contemplated operation, non-compliance with the rules governing
mergers or a challenge to the calculation of the exchange parity.
Shareholders are responsible for proving they did not have enough
information to be in a position to vote wisely, or that the procedural
rules have not been complied with so that there is a risk that the whole
procedure may be declared null and void. In practice, French courts do
not often grant such claims.

Claims for an independent expert to be appointed can be made
either in the scope of summary proceedings or ex parte proceedings.
Shareholders must show a legitimate reason to preserve or establish
evidence that may be helpful in subsequent litigation. For such claims

to be successful, shareholders will also have to show that they lack
information, so that the appointment of an expert is necessary.

Once the merger or split-up has been voted on at the general
shareholders’ meeting, minority shareholders can still dispute its
validity and seek annulment of the operation before a court by proving
that the formal requirements for such meetings have not been met at
the general meeting, or that the required majority has not been met. In
practice, it is extremely rare for a merger to be annulled.

Minority shareholders are also protected against abuses of
majority shareholding. To be successful, they will have to prove that
the decision that was made goes against the company'’s interests and
was made solely in the interests of the majority shareholders. Abuse of
a majority position can lead to the annulment of the decision, the alloca-
tion of damages, or both. Given that the criteria are difficult to meet, this
is not very often successful in practice.

Shareholders who wish to assert a claim for damages in their own
name against a director have to prove three things: a fault, a personal
loss and a causal link.

Regarding a director’s fault, the French Commercial Code provides
for three types of infringements: breach of French legislative or regu-
latory provisions, violation of a company's articles of incorporation
(notably if directors exceed their powers) or mismanagement. The fault
is objectively assessed by the courts, meaning that a director’s behav-
iour is assessed in comparison with the standard of a reasonable person
acting prudently and diligently. Regarding personal harm and a causal
link, shareholders can only bring a claim in their own name if they prove
that they are directly and personally affected by a director’s fault: in
other words, the loss they suffer cannot be a mere consequence of the
loss suffered by the company itself. For that reason, claims brought by
shareholders in their own name are rarely successful.

Shareholders can also bring a claim in the name and on behalf of
a company to get compensation for the loss sustained by the latter (see
questions 6 and 8).

Publicly traded or privately held corporations

3 | Do the types of claims that shareholders can bring differ
depending on whether the corporations involved in the M&A
transaction are publicly traded or privately held?

Publicly traded companies must abide by the rules governing the stock
market. As such, compared to privately held companies, they must
comply with additional rules aimed at affording transparency and infor-
mation to their shareholders, especially in the case of takeover bids.
Main claims usually relate to decisions of the AMF (the French financial
markets regulator) clearing a corporate transaction or to the informa-
tion given by companies involved in a takeover bid to their shareholders.

In the case of a hostile offer, specific mechanisms apply affording
additional rights to shareholders (see question 5).
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Form of transaction

4 | Do the types of claims that shareholders can bring differ
depending on the form of the transaction?

Irrespective of the operation at stake, it is always possible for share-
holders to initiate proceedings against directors and officers to seek
their liability, and to get compensation both for their personal loss and
the loss suffered by the company (see question 1).

Any operation that requires modifying a company’s articles of
incorporation has to be approved by a general shareholders’ meeting
(the required majority depends on the type of company, and can be 66.6
per cent or 75 per cent of the voting rights, or even a unanimous vote).
For such operations, claims based on majority or minority abuses can
always be brought, if some shareholders have abused their position, by
majority shareholders or minority shareholders.

Additional rules must be followed for some specific transactions
such as mergers or split-ups (see questions 1 and 2). In these cases,
additional claims may be available to shareholders in cases of non-
compliance with these specific rules.

Negotiated or hostile transaction

5 | Do the types of claims differ depending on whether the
transaction involves a negotiated transaction versus a hostile
or unsolicited offer?

Directors and officers always have to act in the company’s best inter-
ests, whether they are facing a negotiated transaction or a hostile offer.
Failing to do so would trigger their liability towards the company and
its shareholders.

This being said, the situations in which claims may be brought by
shareholders may differ depending on whether a transaction involves a
negotiated transaction as opposed to a hostile offer.

Indeed, since 2014, boards of publicly traded companies receiving
a hostile offer can implement defensive measures aimed at frus-
trating the bid without the prior consent of the general shareholders'’
meeting, but only to the extent permitted by the company’'s by-laws
and within the limits of corporate interests. Shareholders may have a
claim against the directors if they violate the powers granted to them
by the by-laws.

Party suffering loss

6 | Do the types of claims differ depending on whether the loss is
suffered by the corporation or by the shareholder?

When the loss is suffered by the corporation itself, in principle, it is the
corporation’s legal representatives who will initiate the action to get
compensation. If they fail to do so or if they are personally involved in
the damage, then shareholders will launch a derivative action on behalf
of the company (see question 8).

Shareholders can always bring actions to claim compensation for
the loss they personally suffered, provided they can prove that they
suffered a personal loss, which cannot be a mere consequence of the
loss sustained by the company (see question 1).

COLLECTIVE AND DERIVATION LITIGATION

Class or collective actions

7 | Where a loss is suffered directly by individual shareholders
in connection with M&A transactions, may they pursue claims
on behalf of other similarly situated shareholders?

Class actions exist under French law, but they are not applicable to
shareholder claims. Therefore, in principle each shareholder must bring

www.lexology.com/gtdt
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his or her claim in his or her own name and cannot pursue claims on
behalf of other shareholders.

This being said, shareholders that have suffered personal losses
directly arising from the same conduct of a director or officer can give
one or more of the shareholders a proxy to bring claims on their behalf
and in their names before civil courts. The proxy must be made in
writing, and must mention each shareholder’s name and address, the
number of shares they have and the amount of money they are claiming.

Affected shareholders may also create an association that will
bring the claim on their behalf. This enables several shareholders to
share the cost of judicial proceedings.

Derivative litigation

8 | Where a loss is suffered by the corporation in connection
with an M&A transaction, can shareholders bring derivative
litigation on behalf or in the name of the corporation?

In principle, itis the legal representative of the company who is in charge
of protecting the corporation’s best interests and bringing claims when
necessary. When the loss is suffered by the corporation itself as a result
of directors’ or officers’ behaviour, or when directors fail to take action,
shareholders are allowed to bring a claim in the name and on behalf
of the corporation. Under French law, this derivative action is called ut
singuliand can be brought by any shareholder, no matter the number of
shares he or she holds. This action is by nature subsidiary: it can only be
brought by a shareholder to overcome the directors’ inaction.

It should be noted that this right is not often exercised, as share-
holders have to bear the litigation costs and, in the event of success,
they do not get any compensation, as damages are fully awarded to the
corporation.

INTERIM RELIEF AND EARLY DISMISSAL

Injunctive or other interim relief

9 | What are the bases for a court to award injunctive or other
interim relief to prevent the closing of an M&A transaction?
May courts in your jurisdiction enjoin M&A transactions or
modify deal terms?

Several procedural tools are available under French law to a party
wishing to get interim or injunctive relief in M&A litigation. Such meas-
ures can be sought either in the scope of summary proceedings or ex
parte proceedings. In this latter case, a plaintiff would have to show a
good reason to derogate from the adversarial principle and not to call
the other party (for instance, if there would be a risk that the measure
may be jeopardised if the other party was informed).

Summary proceedings can be brought before the presiding judge
of a commercial court if the plaintiff can prove that there is an emer-
gency situation; and that the requested measure is either not disputable
or that such measure is necessary because of the dispute between
the parties.

Alternatively, any measures likely to prevent imminent harm can
be ordered. In addition, in cases where the existence of the obligation
cannot seriously be disputed, the judge can order specific performance
of the obligation, even if the obligation at stake is an obligation to do
something.

The powers of a judge hearing such cases are quite broad: they will
usually consist of protective measures such as appointing an ad hoc
agent to chair the general shareholders’ meeting instead of the direc-
tors; appointing an escrow agent to block shares pending resolution of a
dispute; or ordering postponement of a general shareholders’ meeting.
The judge may also enjoin communication of documents, and if neces-
sary order a daily penalty.
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French courts tend not to interfere directly in the conclusion of
deals, whether to modify deal terms or enjoin the signing of the deal,
as one of the cornerstones of French contract law is the principle of
freedom to contract. If one of the parties finally decides not to sign the
deal, its civil liability will be triggered as it will be considered to be
acting in bad faith - all the more if the negotiations are very advanced -
but it will generally not be forced to sign the deal.

Early dismissal of shareholder complaint

10 | May defendants seek early dismissal of a shareholder
complaint prior to disclosure or discovery?

There are no discovery or disclosure mechanisms under French law.
Defendants cannot seek early dismissal of a shareholder complaint.

ADVISERS AND COUNTERPARTIES

Claims against third-party advisers

11| Can shareholders bring claims against third-party advisers
that assist in M&A transactions?

Shareholders who have suffered a direct and personal loss caused by
third-party advisers can bring claims against the advisers if they can
prove that they committed a fault that resulted in a loss. The fault could
consist in a wrongdoing, a conflict of interest or negligence.

The company itself may also bring a claim against such advisers,
either through its legal representatives or, if they fail to act, through a
derivative action initiated by shareholders (see question 8).

Claims against counterparties

12 | Can shareholders in one of the parties bring claims against
the counterparties to M&A transactions?

Under French law, directors have a duty of loyalty towards share-
holders and their company. They should always act in their company's
best interests. Shareholders can bring claims against counterparties
provided they can prove that the counterparties directly caused the
directors to breach their legal obligations or their obligations deriving
from the company’s by-laws. Third parties who voluntarily help direc-
tors to breach their obligations incur civil liability under general tort law.

LIMITATIONS ON CLAIMS

Limitations of liability in corporation’s constitution documents

13 | What impact do the corporation’s constituting documents
have on the extent board members or executives can be held
liable in connection with M&A transactions?

The legal provisions on directors’ liability are of public policy: they
cannot be limited or modified by agreement. The corporation’s consti-
tuting documents cannot modify the extent of directors’ duties towards
the shareholders or the company. Provisions aiming to limit the scope of
board members’ or executives’ liability, or provisions aiming to limit or
condition a shareholder’s right to act against board members or execu-
tives, shall be deemed unwritten, and would therefore have no effect.
Similarly, no decision of the general shareholders’ meeting could extin-
guish an action seeking directors’ or executives’ liability.

Hogan Lovells International LLP

Statutory or regulatory limitations on claims

14 | Are there any statutory or regulatory provisions in your
jurisdiction that limit shareholders’ ability to bring claims
against directors and officers in connection with M&A
transactions?

Any shareholder, no matter the number of shares he or she holds, is
entitled to bring a claim against directors and officers in his or her own
name or on behalf of the corporation.

Directors and officers can be exonerated from Lliability if they can
prove force majeure, which is defined as an irresistible and unpredict-
able event. In practice, owing to the strict criteria to be met for it to be
successful, such defence is not very common.

Board members and executives should not be held liable for acts
that have been approved by the general shareholders’ meeting, except if
they withheld material information or breached the law.

Directors can also try to be exonerated if they can prove that they
formally objected to the decision that the board collectively made.

Common law limitations on claims

15 | Are there common law rules that impair shareholders’ ability
to bring claims against board members or executives in
connection with M&A transactions?

With France being a civil law country, case law does not have the
same normative value as it does in other jurisdictions such as the
United States.

When a shareholder brings a claim against a board member, the
central question that courts must answer is whether the board members
or executives acted in the corporate interests. The concept of corporate
interests is key in French commercial law as it should serve as a guide
for the board in all the decisions it has to make. Corporate interests are
construed widely as covering not only shareholders’ private interests
but also the long-term interests of the company itself, its employees
and creditors.

The onus of proof lies with the shareholder bringing the lawsuit
to establish that the transaction was not in the corporate interests or
that board members or executives committed a fault. Courts decide on
a case-by-case basis taking into account all the circumstances of a case.
There is no such thing in France as the ‘business judgement rule’. Board
members are not entitled to specific presumptions preventing courts
from second-guessing their decisions. However, in practice French
courts are reluctant to interfere in the management of companies,
except if a breach of corporate interests is obvious.

STANDARD OF LIABILITY

General standard

16 | What is the standard for determining whether a board
member or executive may be held liable to shareholders in
connection with an M&A transaction?

Board members or executives can only be held liable, either individually
or collectively, if they committed a fault. The French Commercial Code
provides for three types of infringements likely to trigger their liability
towards shareholders or a company: a breach of French legislative or
regulatory provisions, a violation of the company’s articles of incorpora-
tion and mismanagement.

For board members or executives to be found guilty of misman-
agement, shareholders must prove that the board or executives did not
act in the corporate interests or that they violated their duty of loyalty
towards the company or its shareholders. Their behaviour is assessed
on an objective basis, by comparison with what a reasonable person,
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acting in good faith, prudently and diligently, would have done in a
similar situation. The assessment will largely depend on the specific
facts of each case (the company's size, the operation at stake, its public
or private nature, etc).

Type of transaction

17 | Does the standard vary depending on the type of transaction
at issue?

Board members always have to act in the corporation’s best interests,
regardless of the type of transaction at issue.

This being said, the question of whether board members or execu-
tives are guilty of mismanagement very much depends on the facts of
each case and the behaviour that would have been expected of a reason-
able person placed in a similar situation. To that extent, the assessment
of board members’ or executives’ behaviour will be impacted by the
nature of the transaction at issue, the characteristics of the contem-
plated transaction and the counterparties.

Type of consideration

18 | Does the standard vary depending on the type of
consideration being paid to the seller’s shareholders?

The type of consideration paid to the seller’s shareholders will be taken
into account in courts’ general assessment of the transaction. However,
the standard remains corporate interests.

Potential conflicts of interest

19 | Does the standard vary if one or more directors or officers
have potential conflicts of interest in connection with an M&A
transaction?

Board members always have to act in the corporation’s best interests.
This implies that they must refrain from serving their own personal
interests.

To prevent potential conflicts of interest, transactions concluded
between a corporation and a board member, or between the corpora-
tion and another corporation in which a board member has an interest
(even an indirect one), have to follow a specific procedure. They are
called ‘related-party agreements’, and have to be agreed by the board
and then ratified by the general shareholders’ meeting. If a transaction
was concluded without the approval of the board or the general share-
holders' meeting, it can be annulled if it had harmful consequences for
the company.

Controlling shareholders

20 | Does the standard vary if a controlling shareholder is a party
to the transaction or is receiving consideration in connection
with the transaction that is not shared rateably with all
shareholders?

A transaction concluded between a controlling shareholder and the
company falls within the ambit of ‘related-party agreements’, and as such
has to be reviewed and agreed by the board of directors and submitted
for approval to the general shareholders’ meeting (see question 19).

If a controlling shareholder is receiving consideration in connection
with the transaction that is not shared ratably with all shareholders,
minority shareholders may launch an action claiming that the control-
ling shareholder abused its majority position. To be successful, they
would have to prove that the decision that was made was contrary to
the company’s interests and was made solely in the interests of the
majority shareholder. The abuse of a majority position can lead either to
the annulment of the decision or to the allocation of damages, or to both.

www.lexology.com/gtdt
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INDEMNITIES

Legal restrictions on indemnities

21 | Does your jurisdiction impose legal restrictions on a
company's ability to indemnify, or advance the legal fees of,
its officers and directors named as defendants?

In most cases, directors’ and officers’ insurance is subscribed to by
the corporation so that the legal fees of officers or directors named as
defendants will be covered by this insurance (see question 24).

If this is not the case, there are no legal restrictions in France on the
company advancing or repaying a director or officer the legal fees he or
she has incurred given that, until and unless a judgment is handed down,
the defendant is presumed not liable. Uncertainty exists as to whether
this should be considered as a related-party agreement that would have
to be authorised by the board and by the general shareholders’ meeting
(see question 19). For the sake of prudence and transparency, it is advis-
able, if the company decides to advance the legal fees, for this decision
to be made collectively by the board of directors.

If the director or officer is eventually found liable, the question of
whether the company should request repayment of the legal fees will
depend on the facts of each case. If the wrongdoing committed by a
director or officer was intentional or of a particular gravity (for instance,
in the case of a criminal offence or fraudulent behaviour), the company
would probably have to ask for repayment of the money it advanced
since not doing so may be considered as not being in its corporate
interests.

M&A CLAUSES AND TERMS

Challenges to particular terms

22 | Can shareholders challenge particular clauses or terms in
MR&A transaction documents?

Parties to an M&A transaction have the duty to negotiate in good faith.
They can incur civil liability for failing to comply with that duty, for
instance if they continue negotiations while knowing that they have no
intention to conclude a deal.

Freedom to contract includes freedom to negotiate each clause of
a contract. Therefore, as far as privately held companies are concerned,
break-up fee, standstill, no-shop, exclusivity or confidentiality clauses
are all valid under French law, provided they are negotiated in good faith.

Publicly held companies are subject to stricter rules, especially
concerning break-up fees, which are valid only if they do not hinder
the concept of the free play of offers and counteroffers by setting an
amount that would be too high and would hence deter shareholders
from accepting a higher bid. The AMF closely controls such clauses.

PRE-LITIGATION TOOLS AND PROCEDURE IN M&A LITIGATION

Shareholder vote

23 | What impact does a shareholder vote have on M&A litigation
in your jurisdiction?

If a transaction has to be approved by the general shareholders’
meeting, board members cannot theoretically be held liable for such
transaction’s potentially adverse effects unless it is established that the
transaction was approved because of mismanagement by the board or
misinformation provided by the shareholders.

Minority shareholders can always challenge the validity of a trans-
action approved by the general shareholders’ meeting if it appears that
the formal rules for calling the meeting have been violated or if the
majority shareholders have abused their position (see question 2).
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It should be noted that the fact that a shareholder voted in favour of
a transaction does not preclude him or her from subsequently bringing
a claim to challenge its validity.

Insurance

24 | What role does directors’ and officers’ insurance play in
shareholder litigation arising from M&A transactions?

Directors’ and officers' insurance has significantly developed in recent
years in France due to the influence of US practice. In the vast majority
of cases, the insurance policy is negotiated and paid by the corpora-
tion itself and covers any director and officer. The company’s de facto
managers can also be covered.

The insurance policy covers a director’s civil liability towards the
shareholders for any loss they personally sustained and towards third
parties. Some insurance policies may also cover the loss suffered by the
company itself. The insurance policy covers both damages that may be
awarded and the fees incurred by the directors and officers to defend
themselves (see question 21).

Insurance policies also provide for exclusions, some of which
cannot be negotiated as they derive from law. This is notably the
case for intentional misconduct and criminal liability, which cannot be
covered by the insurance policy.

Burden of proof

25 | Who has the burden of proof in an M&A litigation - the
shareholders or the board members and officers? Does the
burden ever shift?

The rules applicable in M&A litigation are the same as those applicable
in any litigation: the burden of proof lies with the claimant. Therefore,
if a shareholder wishes to claim damages against board members or
executives, he or she has to prove the fault, the loss and the causal link
between the two. The burden of proof does not shift. Although the busi-
ness judgement rule is not applicable as such in France, French courts
tend to avoid interfering in the management of a company unless there
is a clear violation of corporate interests (see question 15).

Pre-litigation tools

26 | Are there pre-litigation tools that enable shareholders to
investigate potential claims against board members or
executives?

Shareholders have a general right to be informed of a corporation’s
commercial and financial situation. They are entitled to obtain at any
time the disclosure of several documents, including:

the annual accounts of the last three financial years;

the auditor’s report;

the management reports made by directors and officers; and

the reports and attendance sheets of the last shareholders’ meeting.

Additionally, before general meetings, any shareholder can ask ques-
tions of the directors and officers in relation to the agenda of such
meeting. Twice a year, any shareholder or group of shareholders
holding more than 5 per cent of the share capital is entitled to put ques-
tions to the president of the board in relation to facts likely to jeopardise
the company’s activity.

Shareholders can also initiate summary proceedings to have an
independent expert appointed, whose mission will consist of assessing
the conduct of the board on a specific matter. They can also request
seizure of any evidence (reports, emails, hard drives, deliberations)
likely to be helpful to ground their claim in potential subsequent litiga-
tion (see question 9).

Hogan Lovells International LLP

Forum

27 | Are there jurisdictional or other rules limiting where
shareholders can bring M&A litigation?

In principle, disputes relating to the functioning of commercial compa-
nies, their shareholders, and their directors and officers must be
brought before the commercial court having jurisdiction over the place
where the registered office of the company is located. Shareholders
who seek a board member’s liability can also bring their claim before
the commercial court having jurisdiction over the place where the board
member resides.

The articles of incorporation can provide for a forum selection
clause covering disputes arising from the conduct of board members
or between shareholders. However, these clauses are only valid if every
shareholder can be considered as a ‘trader’ under French commercial
law, which will depend on the type of company at stake. Besides, such
clause must be very clearly stated in the statutes.

A company's articles of incorporation can also provide that
disputes between shareholders, the company, directors and officers will
be submitted to arbitration.

Expedited proceedings and discovery

28 | Does your jurisdiction permit expedited proceedings and
discovery in M&A litigation? What are the most common
discovery issues that arise?

Summary proceedings are widely developed in France. Regarding M&A
transactions, they can be a very useful tool for shareholders (see ques-
tions 9 and 26).

There is no discovery mechanism in France.

DAMAGES AND SETTLEMENTS

Damages

29 | How are damages calculated in M&A litigation in your
jurisdiction?

Under French law, the general principle governing the calculation of
damages is that the financial compensation awarded must compensate
the full loss but nothing except the loss. Loss of chance can be compen-
sated as well as damage to reputation, if applicable. This rule prevents
punitive damages from being awarded in France.

Parties can decide to include penalty clauses whereby they deter-
mine in advance the amount of damages that will be payable if the
obligations arising from the contract are violated. However, a judge can
reduce or increase such amount if it is manifestly excessive or ridicu-
lously low.

Settlements

30 | What are the special issues in your jurisdiction with respect
to settling shareholder M&A litigation?

There is no special issue with respect to settlement agreements
concluded between a shareholder and a board member for individual
claims that a shareholder may have brought against him or her.
However, in the case of a derivative action, a shareholder cannot settle
on behalf of a corporation for the loss suffered by the latter.
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THIRD PARTIES

Third parties preventing transactions

31 | Can third parties bring litigation to break up or stop agreed
M&A transactions prior to closing?

In the case of a merger, the creditors of any company participating in
an operation are entitled to challenge the transaction if they prove that
a risk exists that they may not recover their debt. In this situation, the
court may order the company to reimburse the debt immediately before
closing the deal or to provide financial guarantees.

Apart from this specific case, even if the contract concluded with a
third party includes an exclusivity clause, a breach of this clause would
only allow the third party to claim damages; it would not enable him or
her to stop an otherwise-agreed transaction.

Third parties supporting transactions

32 | Can third parties in your jurisdiction use litigation to force or
pressure corporations to enter into M&A transactions?

Although this would theoretically be possible, we doubt that this would
be successful before the French courts because of the freedom to
contract, which states that parties are free to decide whether they want
to enter into an agreement.

UNSOLICITED OR UNWANTED PROPOSALS

Directors’ duties

33 | What are the duties and responsibilities of directors in your
jurisdiction when the corporation receives an unsolicited or
unwanted proposal to enter into an M&A transaction?

Since 2014, boards of publicly traded companies receiving a hostile
offer can implement defensive measures aimed at frustrating the bid
without the prior consent of the general shareholders’ meeting, but only
to the extent permitted by the company’s by-laws and within the limits
of corporate interests. Defensive measures can, for instance, consist of:
looking for a better deal;
making negative statements to encourage shareholders not to sell;
selling strategic assets to a friendly third party (the ‘crown
jewels’ defence);
launching a counter takeover bid to acquire the would-be buyer
(the ‘Pac-Man’ defence); or
buying business or assets (the 'Fat Man’ defence).

Preventive measures such as putting shareholding agreements in place
(pre-emption agreements, double voting rights, consultation agree-
ments, etc) can also be implemented.

As an exception to the general rule, shareholders can also decide
to expressly remove this right from the board of directors and include in
the by-laws what has been referred to as ‘a passivity rule’. This way, any
measures taken aimed at frustrating a hostile offer would first need to
be approved by the general shareholders’ meeting.

Should the directors not act in the company’'s best interests,
shareholders may bring a claim to get the measure suspended through
summary proceedings. Otherwise, shareholders would have the possi-
bility of bringing an action against the directors to seek their liability.
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COUNTERPARTIES’ CLAIMS

Common types of claim

34 | Shareholders aside, what are the most common types of
claims asserted by and against counterparties to an M&A
transaction?

Claims are frequently initiated by the buyer in a share deal arguing
that the seller breached its representations and warranties because
the annual accounts did not give a fair and accurate description of the
company’s financial situation. In this case, the buyer usually initiates
proceedings before the commercial courts on the basis of the liabilities
guarantee conceded by the seller. Claims are also frequent between
counterparties in relation to the enforcement of earn-out provisions or
purchase price adjustment provisions.

To assist them, parties usually resort to private experts (accounting
or audit companies) who are in charge of performing an analysis of the
company'’s financial situation and helping parties assess their claims.
Parties can also ask the court to appoint an independent expert. This
process is long and can be costly, especially if the company at stake
uses specific accounting methods (for instance, the on-progress
accounting method, which is sometimes used for long-term contracts).
For this reason, settlements are not unusual in these types of litigation.

Differences from litigation brought by shareholders

35 | How does litigation between the parties to an M&A
transaction differ from litigation brought by shareholders?

In France, claims between counterparties to an M&A transaction are by
far more common than litigation initiated by shareholders. They tend to
be claims on the merits of the case whereby one party claims monetary
compensation from the other one. The judicial proceedings are usually
lengthy and technical, and can eventually lead to negotiations and a
settlement being concluded.

By comparison, litigation brought by shareholders is seen less
frequently in France. Litigation can be launched in summary proceed-
ings, and mostly aims at gaining information or having an independent
expert or agent appointed to collect documents, review a board's behav-
jour or replace the board for specific acts such as general shareholders’
meetings. Such proceedings rarely end in directors being found liable to
pay monetary compensation.

UPDATE AND TRENDS

Key developments

36 | What are the most current trends and developments in M&A
litigation in your jurisdiction?

Activism has grown tremendously in the past years in Europe generally
and in France, with foreign activist funds aiming at acquiring minority
shareholding in major French companies and often threatening to bring
lawsuits when they consider that decisions are not made in the compa-
ny’s best interests. The recent strengthening of shareholder activism in
France will necessarily imply an expansion of M&A litigation in France.

Another foreseeable cause of development of M&A litigation in
France in the future may be due to the emergence in French corpo-
rate law of the notion of the ‘social interest of the company’ beside the
classic notion of the ‘company’s best interest’ (which is to generate
profits for its shareholders). Indeed, the 'PACTE Bill' (action plan for
economic growth and companies’ transformation), which is currently
(spring 2019) being examined by the French parliament, could authorise
shareholders to include, in the company’s constituting documents, the
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social and environmental goals that are pursued by the company and
that will have to govern the conduct of board members and executives.

It is yet to be seen how this will apply in practice. However, it is
foreseeable that this notion may trigger debates that may lead to litiga-
tion between shareholders and board members or officers regarding
the definition and extent of this notion when having to take a position on
a transaction that may impact the social interest of the company. One
may also foresee debates on the interpretation of the content of the
social interest of the company. Some authors already contemplate that
this notion of the company’s rationale could be used as a new form of
defensive measure available to board members of publicly held compa-
nies against hostile offers that would not comply with the social interest
of the company.
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